UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

___________________________________ X
HARRY L. SMTH ET AL., :
Plaintiffs, :

: MVEMORANDUM DECI SI ON
- agai nst - :

: 3:02 Cv 212 (GG

CHAMPI ON | NTERNATI ONAL :
CORPORATI ON,  ET AL., :
Def endant s. ;
___________________________________ X

Plaintiffs are fornmer enpl oyees of Chanpion International
Cor poration ("Chanpion") and have brought this action under the
Enpl oyee Retirenent I ncone Security Act ("ERISA"), 29 U S. C
8 1001 et seq., against Chanpion, CORE, INC., Chanpion's two
long-termdisability ("LTD') benefits plans, and International
Paper Conpany.

Def endant CORE, INC. (hereinafter "CORE'" or "defendant") has
moved for summary judgnent [Doc. #11] on the ground that there
are no genuine issues of material fact and that CORE is entitled
to judgnent as a matter of law. For the reasons set forth bel ow,
defendant's notion i s GRANTED.

Summary Judgnent St andard

A notion for sunmary judgnent may not be granted unless the



Court determnes that there is no genuine issue of material fact
to be tried and that the noving party is entitled to judgnment as
a matter of law Fed. R CGv. P. 56(c). An issue is "genuine"
if there is sufficient evidence such that a reasonable jury could

return a verdict for either party. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). A fact is "material" if it may
affect the outcone of the suit under governing law. 1d.

The burden of denonstrating the absence of a genuine dispute
as to a material fact rests with the party seeking sumary

judgnent, in this case defendant. Adickes v. S.H Kress & Co.,

398 U. S. 144, 157 (1970). Defendant nust identify those portions
of the pleadings, depositions, answers to interrogatories,
adm ssions, and/or affidavits which they believe denonstrate the

absence of a genuine issue of material fact. Cel otex Corp. v.

Catrett, 477 U.S. 317, 323 (1986). Since defendant wll not have
the burden of proof at trial on plaintiff's claim it can neet
its summary judgnent obligation by pointing the court to the
absence of evidence to support the claim Celotex, 477 U S. at
325.

In order to avoid the entry of summary judgnent, a party
faced with a properly supported sumary judgnent notion nust cone
forward with extrinsic evidence, i.e., affidavits, depositions,
answers to interrogatories, and/or adm ssions, which are
sufficient to establish the existence of the essential elenents
to that party s case, and the elenents on which that party wll
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bear the burden of proof at trial. Celotex, 477 U S. at 322.
The nonnovant, plaintiffs, "nust do nore than present evidence
that is nerely colorable, conclusory, or specul ative and nust
present 'concrete evidence fromwhich a reasonable juror could

return a verdict in [their] favor...'" Alteri v. General Mtors

Corp., 919 F. Supp. 92, 94-95 (N.D.N. Y. 1996) (quoting Anderson,
477 U. S. at 256).

In assessing the record to determ ne whether there are any
genui ne issues of material fact, the Court is required to resolve
all anbiguities and draw all perm ssible factual inferences in
favor of the party agai nst whom sunmary judgnent is sought.

McLee v. Chrysler Corp., 109 F.3d 130, 134 (2d G r. 1997).

Accordingly, we set forth the facts in the |ight nost
favorable to plaintiffs.

Facts

The Court accepts the following facts as true, except where
noted, for the purposes of defendant's notion for sunmmary
j udgnent .

Plaintiffs are fourteen disabled forner enployees of
Chanmpion. (Conpl. § 4.) Chanpion is a corporation organized
under New York law. (Conpl. 1 5.) Until May 2000, Chanpi on was
engaged in the paper manufacturing business, and was |ocated in
G eenwi ch, Connecticut. (Conpl. ¥ 5.)

Def endant | nternational Paper Conpany is a New York



corporation with its principal place of business in Stanford,
Connecticut. (Conpl. ¥ 8.) In May 2000, International Paper
acqui red Chanpion's stock and assets through a nerger agreenent.
(Conpl. 17 5, 8.)

Chanmpi on had two self-funded |long-termdisability benefits
pl ans (hereinafter referred to as "the LTD Plans" or "the
Pl ans"), one for salaried enpl oyees, and one for hourly
enpl oyees. (Conpl. 1Y 6-7, 10.)

From 1997 to 1999, Chanpion officials explored the
possibility of reducing costs throughout the conpany. Chanpion
concluded that their inplenentation of the LTD Pl ans had becone
too costly because of the nunber of disabled participants.
(Compl . 91 17, 18.) Defendant CORE is a Massachusetts
corporation with whom Chanpi on contracted to obtain evidence and
information to use in order to deny or termnate LTD benefits of
di sabl ed participants and so reduce and el i m nate Chanpion's
disability costs. (Conpl. 9 9, 20.) Defendant clains its
services were designed to prevent enpl oyee absences, pronote an
enpl oyee's early return to work, inprove productivity, and manage
an enployee's disabilities fromthe first day of disability | eave
t hrough the enployee's return to work or retirenent, w thout
conprom sing the quality of health care services provided to
enpl oyees. (Bernstein Aff. § 2.)

Ef fective January 1, 1996, CORE and Chanpion entered into a
Services Agreenent. (Bernstein Aff. § 3.) The Services
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Agreenment provided, inter alia, (1) that Chanpion would retain
full and sole authority and responsibility for determ ning who
was eligible to receive benefits and the anmount of benefits to be
pai d under any plan sponsored by Chanpion; (2) that CORE would
make witten recomrendati ons to Chanpi on concerni ng enpl oyees
eligibility for benefit paynents; (3) that CORE woul d have no
responsibility for any benefit or nedical care decisions; (4)
t hat CORE woul d not be deened to be the "appropriate naned
fiduciary" as defined by ERI SA or have any other fiduciary duties
under ERI SA as a result of the Services Agreenent. (Bernstein
Aff., Ex. A)

CORE, Chanpi on, and Sedgw ck C ai ns Managenent Servi ces,
Inc. ("Sedgw ck") entered into a Services Agreenent through which
CORE and Sedgwi ck provi ded managed disability and health care
benefits managenent services to Chanpion. (Bernstein Aff., Ex.
B.) The new Services Agreenent expressly provided that CORE did
not have any authority to nmake benefit eligibility
determ nations.! (Bernstein Aff., Ex. B.)

From 1996 t hrough 1999, CORE eval uated the clains of each
plaintiff to determ ne whether his or her benefits should be
termnated. (Conpl. 1Y 37, 53, 69, 85, 101, 117, 134, 150, 166,

181, 197, 212, 228, 244.) Plaintiffs allege that CORE inproperly

! Chanpion term nated CORE' s participation in the second
Servi ces Agreenent as of Decenber 31, 2000. (Bernstein Aff. ¢
5.)



conducted its eval uati ons by:

- unfairly targeting plaintiffs for termnation of benefits
for reasons unrelated to their disabling conditions;

- selecting and hiring physicians who were biased and
pr edi sposed toward rendering opinions supporting the denial or
term nation of benefits;

- providing fal se and deceptive information to sel ected
physicians to influence themto provide opinions supporting the
denial or term nation of benefits;

- failing to provide conplete nedical information to the
physi ci ans selected to re-exam ne plaintiffs;

- ignoring evidence fromtreating physicians which supported
the continuing total disability status of plaintiffs;

- refusing to consider other evidence and information
supporting the continuing total disability status of plaintiffs;

- failing to obtain independent vocational information to
determne plaintiffs' actual work capacity and to determ ne the
avai lability of jobs in the |ocal econony to acconmodate
plaintiffs' various disabilities;

- failing to obtain additional information fromplaintiffs
necessary to conduct a full and fair review of each plaintiff's
claim

- failing to require evidence of a change in each
plaintiff's condition as a prerequisite to any nodification of a
prior determnation of total disability.
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(Compl. 9 23.) As aresult of these alleged actions, plaintiffs
benefits were termnated. (Conpl. Y 24.) Plaintiffs exhausted
all internal review procedures provided by the Plans. 1In each
case, Chanpi on upheld the recommendation to termnate the
claimant's LTD benefits.

According to plaintiffs, CORE maintained a record of the
"savings" it netted for Chanpion and International and has used
this information to pronote and market its services to other
conpanies. (Conmpl. ¥ 25.)

Di scussi on

Plaintiffs have asserted clains agai nst CORE all egi ng
viol ations of ERI SA 88 1133 and 1104. Defendant argues that
plaintiffs' clains are untenable as a matter of |aw because CORE
was not a fiduciary under either of the LTD Pl ans and because
there is no private right of action under those sections of
ERI SA.

1. Breach of fiduciary duty claim

ERI SA est abli shes standards by which fiduciaries exercise
their authority in admnistering and inplenmenting terns of ERI SA
plans. 29 U S.C. 8 1104. The Suprene Court held that ERI SA
aut hori zes ERI SA plan beneficiaries to bring a | awsuit seeking
relief for individual beneficiaries harnmed by an adm nistrator's

breach of its fiduciary obligations. Varity Corp. v. Howe, 516

U S 489, 492 (1996). ERISArequires that a witten instrunent



govern each ERI SA plan and that such instrunent "shall provide
for one or nore nanmed fiduciaries who jointly or severally shal
have authority to control the operation and adm nistration of the
plan.” 29 U S.C. § 1102(a)(1). Moreover, the "named fiduciary"
is a person "who is nanmed in the plan instrument, or who,
pursuant to a procedure specified in the plan, is identified as a
fiduciary [] by a person who is an enpl oyer or enpl oyee
organi zation wth respect to the plan...." 29 U S. C
§ 1102(a)(2).

In the Second Circuit, only the plan itself, or the
adm nistrator and trustees of the plan may be held liable in a

recovery of benefits claimsuch as this one. Leonelli v.

Pennwalt Corp., 887 F.2d 1195, 1199 (2d G r. 1989) (al so hol ding

t hat because two of the defendants did not have any discretionary
authority regarding a pension plan, they were not fiduciaries of
the plan as defined by ERISA). Plaintiffs concede that the
Chanpi on Pensi on and Enpl oyee Benefits Commttee was the naned
fiduciary and adm nistrator of the LTD Plans. (Conpl. ¥ 13.)
Plaintiffs also concede that it was Chanpion that term nated
their LTD benefits and Chanpi on that denied their appeals.
(Conpl. 19 39, 40, 55, 56, 71, 72, 87,88, 103, 104, 119, 120,
136, 137, 152, 153, 167, 168, 183, 184, 198, 199, 214, 215, 230,
231, 246, 247.) Despite these concessions, plaintiffs argue that
def endant did indeed carry out discretionary responsibilities
with respect to each plaintiff's claim The only evidence
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provided in support of this allegation are letters from CORE
advi sing several of the plaintiffs that CORE was "unable to
approve [their] disability.” (See, e.q., Elliott Aff., Att. C)
As defendant points out, even an entity's authority to make
deci sions about eligibility for coverage and benefits is
insufficient to elevate its status to that of fiduciary. See,

e.g., Celler v. County Line AutoSales, Inc., 86 F.3d 18, 21 (2d

Cr. 1996) (holding that persons performng purely mnisterial
functions are not fiduciaries; the performance of mnisterial
functions includes, inter alia, the determination of eligibility

for participation or benefits); Crocco v. Xerox Corp., 956 F

Supp. 129, 136 (D. Conn. 1997) (holding that an entity providing
medi cal review services to a plan was not a fiduciary where the
entity did not have final authority to make eligibility

determ nations), aff'd in relevant part, 137 F3d 105 (2d G r

1998) .

Plaintiffs point to various docunents that they woul d have
us believe indicate that defendant had the authority to make
final eligibility determ nations. However, both Services
Agreenent s between Chanpi on and CORE nake clear that ultimte
authority remained in the hands of Chanpion. (Bernstein Aff.,
Exs. A, B.) Also, Section 2.1(z)(iv) of the LTD Pl an provides
that if there is a difference of opinion as to whether a

participant is disabled, the Plan Supervisor's decision is final



and conclusive.? (Elliott Aff., Att. D.) Section 9.2 of the

Pl an provides that the Plan Supervisor, as the delegate of the
Plan Adm ni strator, has the power and authority to control and
manage the operation and adm nistration of the Plan, including
but not limted to determ ning the anount and kind of benefits
payable to any enployee. (Elliott Aff., Att. C) Finally, in
the Services Agreenents between Chanpi on and CORE, the parties
agreed that all determ nations made by CORE were recommendati ons
only. (Bernstein Aff., Ex. A)

Even when viewing the facts in the |ight nost favorable to
plaintiffs, we find that plaintiffs have provided no evidence to
support their allegations that CORE had discretionary authority
under the LTD Plans such that it could be viewed as a fiduciary.
Theref ore, defendant cannot be sued under ERI SA for breach of
fiduciary duty. Accordingly, defendant's notion for summary
judgnent on the third claimis granted as to CORE

2. Violation of 29 U.S.C. 8§ 1133

Plaintiffs have al so asserted a cl ai magai nst CORE for
violation of 8 1133. That section provides, in pertinent part,
that every enpl oyee benefit plan shall:

(1) provide adequate notice in witing to

any participant or beneficiary whose claim

2 W are not quite sure fromthe record just who the Plan
Supervi sor was, but it is clear that it was not CORE
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for benefits under the plan has been

denied... and

(2) afford a reasonable opportunity to any

partici pant whose claimfor benefits has

been denied for a full and fair review by

the appropriate nanmed fiduciary of the

deci si on denying the claim
29 U.S.C. § 1133. Defendant correctly notes that § 1133 does not
give rise to a private cause of action for conpensatory or

punitive relief. Massachusetts Mutual Life Ins. Co. v. Russell,

473 U. S. 134, 144 (1985) (holding that a claimant may bring a
civil action to challenge an outright denial of benefits but that
the statute does not provide for conpensatory or punitive
relief). Plaintiffs state that they do not seek conpensatory or
punitive relief; instead, they ask the Court to grant injunctive
or "other equitable relief." [Indeed, the usual renedy for a
violation of 8 1133 would be equitable in nature, such as
remandi ng plaintiffs' clains for benefits to the LTD Pl ans

adm nistrator or fiduciary for a "full and fair" review

However, since CORE was neither a plan adm nistrator nor a
fiduciary, and since defendant coul d obviously not provide the
"full and fair review' required by the statute, CORE is not the
proper party to sue for an alleged violation of § 1133.
Accordingly, defendant's notion to dismss plaintiffs' fourth
claimis granted as to CORE
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Concl usi on

For the reasons set forth above, defendant's notion for
summary judgnment [Doc. #11] on plaintiffs' third and fourth

clains is GRANTED as to CORE

SO ORDERED

Dat ed: Septenber 6, 2002
Wat er bury, CT /sl

Cerard L. Coettel
United States District Judge
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